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STATEMENT OF JURISDICTION IG 
Appellant was charged in the sixth count indictment with 
violation of the Federal Narcotic laws. Said indictment is 


pou f£Omen ae rollows (CT 2): 


a SE 


"The Grand Jury charges: 
COUNT I 

ime OFF OF About March 21, 1966 at Seagate sone 
HebeOn, Within the Northern Division of the Wectern 
District of Washington, JACKSON MORGAN did knowingly 
and unlawfully conceal and sell a quantity of narcotic 
drugs, to wit, approximately 66.921 grams of heroin 
hydrochloride, knowing the same to have been imported 
imwomenecsUnimged-States contrary to law. 

All “Im violation of Title 21, U.S.@ , Sectwerm i174. 


COUNT ITI 


Mee owor- or about April 11, 1966 at Seamemle, Wacn- 
ington, within the Northern Division of the Western 
District of Washington, JACKSON MORGAN did knowingly 
Cmemunlawruliy conceal and sell a quantity Ob Marccmie 
drugs, to wit, approximately 30.009 grams of heroin 
hydrochloride knowing the same to have been imported 
Pio emtemuiL. ccd obaves CONtTrary vO law. 

MO Bin violation of Titie 21, U.SiCe, Secimaen 272) 


COUNT Iil 


That on or about March 21, 1966 at Seattle, Wash-~ 
ington, Within the Northern Division of the Wesuemn 
District of Washington, JACKSON MORGAN did knowingly 
and unlawfully sell, dispense and distribute a quantity 
Sr narcocic druss, tO Wit, approximately COs gaia ms 
Smaeeroin, hydrochloride, not in or from Theegrrstaal 
Seemped package. 

(GieotA vio debvon Of. i616. PO. .8 40... Joce mae 
A7O4(a). 


_/ inethis brief (CT) will refer to the number ot ivic 
records herein given by the Clerk of the Court for the 
Western District of Washington. (Tr) will refer to the Court 
Reporter's transcript of proceedings. (Ex) will refer to 
exhibits. 
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COUNT IV 


"That on or about April 11, 1966 at Seattle, 
Washington, within the Northern Division of the 
Western District of Washington, JACKSON MORGAN did 
knowingly and unlawfully sell, dispense and dis- 
tribute a quantity of narcotic drugs, to wit, approx- 
imately 30.009 grams of heroin hydrochloride, not in 
eo” Trem iHs Ordeirad stamped package. 

Hii in violation of Title 26,0 .8.C.4 sseenmed 
L7O4(a). 


COUNT V 


Diet Om or about March 23, 1S66 at Seemmre. 
Washington, within the Northern Division of the 
Western District of Washington, JACKSON MORGAN did 
Mmomingly and unlawfully sell a quantity of narcotic 
drugs, to wit, approximately 66.921 grams of heroin 
hydrochloride, not in pursuance of a written order 
©r the person to whom such heroin hydrochloride wee 
Sole %n 2 Torm issued in blank for that. purpose mem 
Weewoeelre vary Of the Treasury or his@=delesar. 


Aim. Gn violation or Title 20 UTS Cc, secu 
et oye 


COUNT VI 


That on or about April 11, 1966, at Seattle 
Wecnilm2ton, Within the Northern Diversion orc 
Western District of Washington, JACKSON MORGAN did 
knowingly and unlawfully sell a quantity of narcotic 
Orues ..t0 Wit, 30.009 erams of heroin hydrocnlowicd. 
mOL in purswanee of a Wrrtten order of the pem@acmumeco 
whom such heroin hydrochloride was sold on 2a form 
meeued in plank for that’ purpose by the Secreuam, 
mene: Trasiry or his delesave. 


Milo an vyiolavion of Title 260 U.s°¢., seeruen 
4'705(a)." 


Defendant entered a plea of not guilty as to each count 


on August 16, 1966, (CT 3) and was tried by a jury on 


Ganuary 4, 1967 (Tr). A verdict of guilty was returned by 


Ememgury on each count of the indictment on January 4, 1967, 


i? 


enomon January 279 1967, Judgment, sentences and Commacmens 
was pronounced and imposed on all counts of the indictment 
rom 9)" 

Juriedwct¥on of thewDistrict Court was basedmommmi cic 
GP Ut Sk C .5 SEC Tion! 3231. This Courthas jurisaiewmi en iheene 


fpeece! ureter, Title%es, UNSC! Sectton™f291, 


COUNTERSTATEMENT OF THE CASE 

The testimony taken at the trial established the 
following: 

doseph Gordon, a King County Deputy Sheriff, was loaned 
Gemeee Peceral Bureau.of Narcotics to Serve sds gpemdeeeayer 
agent (Tr 43) and in such capacity was introduced to the 
defendant, JACKSON MORGAN, on January 13, 1966, by a person 
Pipeeewirenk Maley. Said initial meetings Took placema = 
apartment house located at 2801 Yesler Way, Seattle, Washing- 
ten, ana *the only persons present were “the defendant, Prenk 
Ealey, and Deputy Sheriff Joseph Gordon (Tr 44). On March 21 
1966, Deputy Sheriff Gordon received a telephone call from 
Defendant Jackson Morgan who advised Gordon that he would be 
in Seattle in approximately three hours (Tr 45) after which 
call Deputy Gordon was furnished with $700.00@or offic) aul 
Sovance funds with which to purchase narcotics from Defendant 
Morgan (Tr 48). Later on said date, Deputy Gordon met 


Defendant Morgan at a Union 76 station in Seattle at which 


Ve us o> 
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time Morgan offered to sell narcotics to Gordon (Tr 50). 

A moment thereafter, Defendant Morgan took a small rubber 
container from his pocket and handed it to Deputy Gordon 
(fr 51) after which Gordon gave Morgan the $700/00 in 
OrPecial advanee funds (Tr 52) The rubber conteitesscom 
tained a grayish white powder which later proved to be 
61.692 grams of heroin hydrochloride (TR 110 and 112). There 
was no tax paid stamp affixed to the container (Tr 53) and 
Deputy Gordon did not have an order signed in blank by the 
secretary of Treasury or his delesate for thew save mer 
feceemies (tr 53). The activities of Deputy Gordegeadd 
Defendant Morgan at the Union 76 station were observed from 
ove iiienee post by Agent Joseph Ferro, whowwas Cme 


Senior Agent in charge of the case (Tr 81). 


On April 11, 1966, Defendant Morgan again called Deputy 
Cemeéen durince wamenetelephonemeoenversation defendant of tered 
to sell Gordon more narcotics (Tr 60). Deputy Gordon was 
Subseqwemtly furnished witm $350.00 im offiedal adwemegetunds 
by Agent Ferro (Tr 61) and then met the defendant at the 
Witom 75 statienmat Rainervend Jackson Streets immedi iic 
(Tr 63). Deputy Gordon entered Defendant Morgan's car and 
the defendant sold a rubber container containing a grayish 
powder to Deputy Gordon for $350.00 (Tr 64). The powder con- 
tained within the rubber container proved to be 30.009 grams 


of heroin hydrochloride (Tr 114). The container did now have 
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Cope Cmetamp affixed to if, and Deputy Gondon jmideae: 
have a written order from the Secretaryof the Treasury or 
his delegate authorizing the sale of narcotics (Tr 65 and 
66). Narcotic Agent Joseph Ferro observed the activities 
between Defendant Morgan and Deputy Gordon at the Union 76 


pee ctom from 2 surveillance point (TR 87). 


QUESTIONS PRESENTED 
1. Whether the Trial Judge properly sustained Govern- 
ment's objection CO=certain testimony on grounds that dtawes 
1YrelLevamii: 
ee Weetner the presumptions contained i thm oir oe 
Section 174 and 26 U.S.C., Section 4704(a) are constitutional. 
>. Whether appellant was prejudiced bysthes@eurt's 


cover is Requested Instruction No. 2 in modufieumaor: 


SUMMARY OF ARGUMENT 
Poe lnestrial Court. properly limited certain gues am. 
Gmecross-examination for being irrelevant and Goo rememe. 

a. Whether or not evidence is relevant is 
wecthiw the sound discretiom of thes iia 
Courn.. 

be Weetimony as to a person calted Harvery 
EFdwards was irrelevant and was properly 


limited. 


a 
a a RS RR IT OTE 


Ti. ne presumotions contained in 21 7. S7C mw GecclcE 
174 and 26 U.S.C. Section 4704(a) have been repeatedly held 
Hemoecr consul vutional. 

IIi. Appellant was not prejudiced when the Court gave 


Pes wheemestec Instruction No. 2 in modifiéd Torr, 


ARGUMENTS 
Oe ll 
(oe TRGS, COURT PROPERLY LIMITED CERT Aim 
QUESTIONS ON CROSS-EXAMINATION ON GROUND 
OF IRRELEVANCY AND REMOTENESS. 
“eeetleny arsucs in specification of €rropeioe 12. 7-ae 


(weren Will be covered together in this brief) that the 


Pier cour, erred in restricting the appellant! seme. 


— 


Stereo OL ASents Gordon and Ferro. Specirre,. 
S@eetwmene Wes etltemotings to €licit information 1 vemeeae a 
Agents concerning the involvement of a person named Harvey 
Heweros in this case. After allowing some questioning in 
Soseeerece, che trial court sustained the sovernmeny > @oice- 
tiem to this line of cross-examination on groumds tnac it 
laceed relevancy due to remoteness. In the appellant's worcs, 
ae the issue is Es +40 whether or not the testimony should 


haver meen allowed into evidence..." (appellant's brief 


page 15). 


not evidence is relevant and should be received is Wile riin 


| 
The ‘law is clear that the determination of whether or 
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the sound discretion of the trial court. Glasser v. United | 
ie eo) BS. OO: Beck v. UWhited States, 293 F 2d 622, 629 
(9th Cir. 1922). Even the apyella-t admits this to be the 

law where h- states in mis brief that (page 15) 


"Tt iS comcedeG that the extent of cross-exdémination 
end the cetvermination as to whether or not evidence 


ReORolCyeos 2S. Within the seund discretichao, esc 
ower Coury. 


Beep ets CiiFicult to visualize how the triel couru's 


rulings on tne -~imissibility of evidence in this casecan be 


Spee 1 ties appeal. 

it a@oueceare as if the only available issue is tne 
PeeeT oC OUeresfln OL prejudicial abuse of discretion by Gee 
Weteleeoeese Sa Fulins tne evidence irrelevant. Hea eye 


vector. Comm NOL Make an arsument Tor this Droposivicn amd 


oc ogest tial the excluded evidence Woula have 


GwucCreeecne Goacome Of tne trial. The evidence polintane To 


Wee Gerecnaene . culit as to the charses contained in the 
mfemernetwe wa, osVerwhnelmins, conSistins of the direct 
Veo oinmony OL mnt Joseph Gordon, who was 4 King County 


Wemmovwoneritt yorking as an undercover agent for the Pe@ever 


Bureau of Narct ics at the time of the two sales of narcotics 


| 


Prewrne corropc_&ting testimony of Senior Agent Josepma ferro: 


Pesce, Gorcon, t= purchaser of tne narcotics, testitied in 
EPewemeece:! as > the actual sale transactions which toon 


| 
| 
piece at the Unie 76 Station on corner of Rainier Avenue 


i 
’ 
i 
’ 
' 


a 


and aS to his conversations with the defendant. Agent Ferro | 
observed botn of the sale transactions and corroborated | 
Depucy Gordon's testimony. | 

The derencant's attempt during cfoss-examination to | 
‘moligate “a* verson called Hatvey Méwards Wn ene transactions 
eppeces GO nave been a smoke screen to divert the jury's 
attention from the real elements of the crime charged. 
Defense counsel advised the court that he was attempting to 
Preve whet the United States Bureati of Narcoti@s nad paid 
fhervest Fdawards to ee ee Deputy Gordon, the undercover 
foe ve the Gderendant in this case (ar 95)- 

im espence tO the @@ercnse™swquestion in wise ac 
Corcom sveced on cross=examination that Werwas Pecquainved 
with an informant named Harvey Edwards (Tr 69), but that no 
mo Of Menu wes involved in the case against Defendanuamersen 


%, ad > i 
Morgan with 


(Tr 73) and that he had never discussed Defendant 
Harvey Edwards (Tr 71). Deouty Gordon further testified thar 
he was introduced to Defendanzt Morgen on January 13, 1900, by 
&@ person Called Frank Ealey and that Harvey Edwards was not 


prese@e au=tne introduction (Tr 44). “Purthermore, sews cord 


snems “eat no third person was present or took pert in the 


orate nf gc a A EE Pe A AAS PAD A OC A SRT 
ohne SE erp eemnnapemnesetaa 


Brot sete tren scactions Bt the Unicon oO station or im the 


@ePenstments for said transactions. Also, Agent Ferro, “Wino 


va 
oy 
0 
Q, 


was in charge of the case, testified that Harvey Hdward 


Pacroduced #fent Cordon to Frank Haley in another cases put 


—_— j= 


RT 


zal 


cnat harvey ndwards hac no part in the case against defendant 


| 
Morgan (Tr 983). Therefore, the Court properly limited 
cross-examinétion on the subject of Harvest Edwarés because 
Wane ee nO Dart In che’ case against DérTendantmicrzan. | 
| 


~The defense attorney was certainly aware at the VELy 


~~ 


Pere OC. ene Urial of the existence of a Dersoeme tea 


Parvyey Fawerds, as indiceted from his opening statement 


Worke™ ae tne World's Fair and from time sto™ememmad solic 
Clo Umiaae TO Jackson Morgan. If Harvey Edwards was involved 
a) eoywmey im the case against Defendant Morgan’, it seems 
logical to assume that defense counsel would have called 
Harvey Wcdwercs 2S-a defense ’witress, as sussested by the 
Couru (Mr "69). Aso, deferWant had in his possession 411 


mic Jeneles Act svacermnis Written by the narcoticsm=acen: 


Gk 


i 
(rr 3. eeroucn 39) where he states that Harvey Hawards hed 
(Tr 73) and could have used these documents for impeachment 
purposes, if they contained contradictory statements. | 
mome fet, eae Coe@se not Oo call either harvey Edwarda™or co use| 
| 
ties eee Ss Mel Svavements’. | 
Ma view or tne overwhelming evidence concermens nc 
sale transactions between the cefendant and Deputy Cordon, 


meee ees OOssi bre to Visualizer now the CULCOMe™ OR iic@eroe 


Gould have been altered by allowing more questions concerning! 


Perea, Soveras. Accor@mneciy, the trial court Gid Movie 


Meemotsceretion in lim™tine this line of imquivy Tor emi. coo 


remote and irrelevant. 
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A. “THE PRESUMPTTON CONTAINED vw oT uote “| 
SECTION 174 IS coNSTicuTTONAL. | 


t 
Appellant contends that the presumption contained | 
| | 
t 
Within 21 U.S.C. Section 174 is unconstitutional. Sdid : 
meet o. reaas as follows: 
| 
"Whenever on trial for a violation of this | 
Pecw®1on, the Cefendent isssnovwneto weve uous 
Maeve Naa possession of the narcotic druc, suc | 
Bessession shali be GefMed sufficient evidence 
POeceuitmMOrivze COnviTkion eniess the derendags | 
explains POSSeSsi ON tO LAS Saute action Orme de | 
Joaeean.. Aas U.S. Cewek omen 1743 | 
The constitutionaiity or said presumption has been tested | 
oF . eee 5 
Meters &Ne Courts Which nave repeatedly upheld its cons — | 
TUvionality. Brown v. United States, 370 F. 2d S74 (9th Cir. 
1966\5 Untted States v. Secondino, 347 F. 2d 725 (end Cir. 
1965); Orczco-Vascuez v. United States, 244 F. 2d 637 (9th 


@r. 1965); Aftovien v. United States, 323 F. 2d G93 (9Gn) Cir. 


55); Un-ted Sheces v. Gainey, 380 US 63, 85 S. Cr. 754, 
ae . 
fetes. 228 S50 
Appellant relies upon part of the vestimony of tne 
Meleea Scetes Chemist to the effect thet the opium poppy Cals 
ime crow in the United States. It should Be fnoved, noWever, @ 
| 


Geey the wrowines oF opiwim poppies in tne United States is 
Brenivited by law. 21 U.S.C. Section 183(b). In spite or 
Pais testimony by the thenmfist, there is no other evidence | 


>“encart's tr ssession of the narcotics in 
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question could be explained. Hence, the jury coulda properly 


tOlleme tThewecoure"s instruction regarding theenreswmpticn 


cheat mnescpulained possession would authorize conviction. 


pee (oo Poe eee CONTATNED Tp} 
Bie GC ee SHORDON <4/04n6a) TS 
CONSTITUTIONAL 


Appelimt argues that the presumption contained 7 
Mice 2o U.S-C. Section 47C04(a) is unconstitubional, =said 


PresumouLlem reads as follows: 


",... the absence of apvropriate taxoaid stamps 
imuem narcotic drugs shall be prime fachke evadience 
Oi weeyto ation Of Unis SUDSECTICN by the see -om 
in whose possession the same may be found." 


eimUeoec. Section +/704(a).. 


pelomom@ecumoui@m has peen held to be CcOnStitutieonai ia 


ete, Uni tedsStates, 273 ©. 2a 462 (10th Cire isso @ 


POOtemenecOnLenads that in order toerebul the presumoc ee 
TOMES POSSESS1OnN OF tne NarcoLics 10 wou eee 
Bieecaceeyertor him to take the witness, stand ana tesum 
Such wecuarement violating nis FiftheAmendment right ce 
Pema silent at trial. The United States Supreme @ourr ase 
eva mie Umased States v. Gainey, 360 US 63 that this Gyoeuar 
Oresumotlom Gocs not vilovewesthe defendenu'saPrifth fmencmenv 


iene, This cli PeuitT@aee neld mii vertse in Brown v. Uieee 


ectateamee;0 ©. 2de 374 (9th Cie. 1966). 


Pumthermore, there is ample evidence at-tne triak to <et 


geese two counts of the wndictment to the jury and cto justary 


@aoma@oure's refusal of defendant's motion for 4 @ivec iss : 


2 
- 
= 
2 
@ 
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Gm Conclusions or constructions, 


verdict of acquittal. Sufficient evidence is as follows: 


1. ~The absence of the necessary tax stamps was 
established by the testimony of Agent Gordon 
Ci 53, 65, and 66). 

e. “The nareotits and their containers were 
admitted into evidence as government's exhibits 
mumber el and 2. The jwry could’thereforeéseexamine 
Said exhibits and note that the necessary tax 
Stamps were not affixed thereto. Furthermore, 
Agent Gordon testified that the containers were 
im the wdentieal eondition as they were at *ne 
tame Newperchased the narcotics from) Defendenc 
pomsem (Tr 66, Tr 51 and 52). 


Therefore it can be coneluded that the trial court 


properly denied defendant's motion for a judgment of 


[ne ju yee werethe lew welatving te the presumptmons Oo: 


Jl leei—meerbacion and the absence of tax paid St@mps. 
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THE GIVING OF DEFENDANT'S REQUESTED 
INSTRUCTION NUMBER 2 IN MODIFIED FORM 
DID NOT PREJUDICE DEFENDANT'S CASE. 


MOpellant argues that the Court prejudiced his case w 


ai = 


one consistent with 


acquittal of ac@ounts 1, 2) 3 and 4 and vroperly instructed 


it diaem@eno State vembatim that if the evidence wasvaccesuan le 
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guilt of the defendant and the other consistent with nis 
innocence, that the jury should adopt that construction or 
conclusion which is most consistent with the defendant's 
Pmne@eaence. 

Ao eeamoueosDee noted. first that appellant's erier desc : 
Me twee hues weeoderal cases in support of his, comvesrsors | 
Secondly, the transcript reveals that the evidence vointing 
to appellant's guilt was so overwhelming that it could only 


pOint to one conclusion. There was not a cliose issue of face 


ie ents case. And lastly, tne “Court's insvructtems ceycomee 
mires epee! the area of presumption of Innocence cd 
igeceomamre CouoL. A Té6éw excerpts from said instmue¢tog.) a. 
quested herein. 


"The law presumes the defendant to be innocent 
om Coec@rime. Thuss the defendant, altnowsn 
accused, begins a trial with a clean slate;" (Tr 156). 


",..the presumption of innocences is also 

Se Pent ao acauibethe defendant mmless@ene 
jue Ons ame satisfied beyond a reasonable doubs 
ef gee aefendant's guilt from all of the 
evidence in the case." (Tr 157). 


"Defendant is not to be convicted on the mere 
weeore.on or conjecture aa Tome |< 


"Reasonable doubt exists in any case when, after 
Ceretul and impartial consideration of ail the 
evidence, the jurors do not feel convinced to a 
moral certainty that a defendant is guilty or 
the offense or offenses charged." (Tr 157). 


oc er a A RE PPAR Te 6a PS 


Considering the overwhelming evidence pointing to the 


defendant's guilt, and the Court's» careful and detailed 


= 


») 


instructions as to presumption of innocences and reasonebdle 
doubt, it is impossible to see how the Court DOSS Oly "outa 
have prejudiced defendant's case when it gave his requested 


Paow@rueuron Number @ in modified form, 


CONCLUSION 


March 21, 1966, and April 11, 1967, he purchased narcotic 
drugs, heroin hydrochloride, from the defendant, Jackson 
Morgan. Thewe were no third parties involved Siieae taens— 
ecclon.. Pasenc Gordon's testimony was not imneached during 
Gteoes-emaiMeation, and Agent Joseph Ferro also observed po7a 
Solem urameccutons from a surveillance point. There wae sae 
weocmnemy Ciemcr directly or indirectly thav Sard 5soleowac 
Meo tee wace as described by Agent Gordon. Accerdmael 
wae Eyvicernce overwnelmingsly pointed to Defendant Morgans 
Emir oeetune crimes charged in the Indictment and the Gove — 
Memoerespecciully urges that this Court afrirm the judemene 


amemeonvietion entered in the District Court. 


Respectfully submitted, 
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Wepucy omeriii Joseph Gordon testified that on 
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